





Analysis

The Board has always applied or examined the
“Stohn/Audley model” (a valuation model proposed
by CPCC and developed by these experts) before
certifying the private copying tariff. That model
has always used the amount of remuneration
received by rights holders from the sale of a
prerecorded CD as the proxy for the amount they
should receive for private copying. Yet, both
CPCC and the Board have always felt that an
alternative, and possibly better proxy would be
the market for digital downloads.

There have always been several obstacles to using
that digital proxy. They relate to the degree of
maturity of the digital download market and to
the unavailability of information in respect of some
of the three types of rights holders (composers,

performers and record makers). The Board con-
cluded that the digital proxy was still not robust
enough to be useable in these proceedings. The
Stohn/Audley model, based on the prerecorded
CD proxy, continued to be sufficiently reliable
to be of help in setting the rates.

Audio Cassettes

Based on the evidence, the Board estimated
that 26.1 million private copies were made onto
audio cassettes in 2006-2007. This number has
decreased consistently since 1998. It is lower
than the number of personal musical copies
made onto either DVDs or memory cards, which
are not yet subject to a levy. The percentage of all
private copies made onto audio cassettes declined
from 4 per cent in 2005-2006 to 2 per cent in
2006-2007. However, it remains that 57 per cent
of audio cassettes are being used to copy music, a
much higher ratio than the corresponding number
(7 per cent) for DVDs. The Board thus concluded
that audio cassettes continue to be ordinarily
used by individuals to copy music.

Using the Stohn/Audley model, the Board obtained
a rate of 28¢ for audiocassettes. It nevertheless
certified a rate of 24¢, as proposed by CPCC.
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CDs and MiniDiscs

The Board estimated the percentage of all CDs
bought by individuals at 54.1 per cent and the
proportion of CDs bought by individuals that
were used to copy music at 53 per cent. These
proportions were similar to what the Board used
in the preceding decision, and accorded with the
Board’s overall perception that the recordable CD
market is both mature and stable.

As it had done in the past, the Board excluded
paid downloads and promotional tracks from its
calculations. Finally, the Board estimated that the
average number of tracks copied on a CD had
increased from 15 to 18.4, reflecting the broader use
of compression technologies to copy musical files.

The rate the Board obtained for CDs was 37¢. The
rate it certified was 29¢, as proposed by CPCC.

The Board estimated that the rates it set would
generate total royalties of about $29 million in
2008. That amount is similar to what CPCC has
collected on average in the past, in spite of the
increase in the rate for CDs. This reflects the fact
that blank CD sales should go down.
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Application by Z.E.I. Media Plus Inc.

On May 30, 2008, Z.E.I. Media Plus Inc. (Z.E.1.)
sought to intervene in the proceedings and to
vary all past tariffs, claiming that certain types

of recordable CDs are not ordinarily used by
consumers to copy music and as such, cannot be
subject to a private copying levy. On July 17, 2008,
the Board allowed Z.E.I to intervene and set in
motion a paper process that would allow creating
the evidentiary record required to deal with
Z.E.Is allegations.

On November 6, 2008, CPCC requested that the
Board certify a tariff for 2008-2009 without waiting
to deal with Z.E.1’s application to vary. At the
same time, CPCC undertook to either refund or
not to collect any levy on recording media which
the Board might decide ought not to be levied as
a result of Z.E.I’s application.

The Board remains seized of Z.E.1.’s application
to vary the current and all past tariffs. The record
was perfected on March 27, 2009 and the matter
is currently under consideration.
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Unlocatable Copyright Owners

ursuant to section 77 of the Act, the Board
P may grant licences authorizing the use of

published works, fixed performances,
published sound recordings and fixed communica-
tion signals, if the copyright owner is unlocatable.
However, the Act requires the applicants to make
reasonable efforts to find the copyright owner.
Licences granted by the Board are non-exclusive
and valid only in Canada.

During the fiscal year, 28 applications were filed
with the Board and 14 licences were issued as
follows:

* National Film Board of Canada, St-Laurent,
Quebec, for the reproduction and incorpora-
tion in a documentary film of a cartoon by
Stewart Cameron.

* McGraw-Hill Ryerson Limited, Whitby,
Ontario, for the reproduction in a textbook
of a letter written by Rita Schindler published
in the Toronto Star on December 30, 1990.

* NYM Ministries, Dryden, Ontario, for the
mechanical reproduction of three songs.

e Production GFP (III) inc., Montreal, Quebec,
for the communication to the public by
telecommunication of television programs
excerpts.

* The Buchanan Library of Lethbridge College,
Lethbridge, Alberta, for the digital repro-
duction and communication to the public
of a photograph of Donald W. Buchanan
(photographer unknown) and a painting by
William Robert Welch.

* 1390040 Ontario Limited (If You Love Our
Children Productions), Toronto, Ontario, for
the synchronization, reproduction and public
performance of a piece of film footage.

The Friends of the North Vancouver Museum &
Archives Society, Vancouver, British Columbia,
for the reproduction, in a picture book, of a
postcard labelled “The Ship of the Seven Seas”
produced by Ronald Huck Agency and printed
by Lawson Graphics Pacific Ltd. (year of publi-
cation unknown).

Mireille Barriere, Montreal, Quebec, for the
reproduction in a book of two photographs
of Colette Boky taken by Georges Tinguely
(Studio Lausanne of Montreal).

Société Radio-Canada, Montreal, Quebec,
for the reproduction of three musical works
(excerpts) in a television program.

Catherine Sénart, Montreal, Quebec: two
licences for the mechanical reproduction of
the musical work entitled Le temps est bon
written by Stéphane Venne and published
by JEM Investments Inc. in 1972.

University of Waterloo Library, Waterloo,
Ontario, for the posting, on the university’s
intranet site, excerpts of the book entitled
“Leningrad Diary” written by Vera Inber
(translated by Serge M. Wolff and Rachel
Grieve) and published in 1971 by St. Martin’s
Press, New York.

Kathleen W. Hansen, Courtenay, British
Columbia, for the adaptation, mechanical
reproduction and communication to the public
by telecommunication of an excerpt of the
musical work entitled “Vancouver Calls Me”
written by William Templeton and published
by The Vancouver Summer Entertainment
Council in 1940.

Barbara Deanne Cobb-Zygadlo, Calgary,
Alberta, for the reproduction of six images of
aliens (source unknown) in a Master’s thesis.
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Tariffs 22.A (Internet — Online Music
Services) and 22.B-G (Internet — Other Uses
of Music)

On November 16, 2007, SOCAN filed with
the Federal Court of Appeal an application for
judicial review of the Board’s decision of October 18,
2007 certifying the Internet tariff for online
music services (Tariff 22.A). On November 19,
Shaw Cablesystems, Bell Canada, Rogers
Communications Inc., Puretracks Inc., TELUS,
the Entertainment Software Association and the
Entertainment Association of Canada, and the
Canadian Recording Industry Association also
filed applications.

On February 1, 2008, the Court issued an order
which, in practice, postponed the examination
of the applications for judicial review of the
Tariff 22.A decision until the Board disposed of
the rest of Tariff 22.

Court Proceedings

The Board certified the rest of Tariff 22 (22.B-G)
on October 24, 2008. On November 24, 2008,
SOCAN filed an application for judicial review
of that decision.

On February 10, 2009, the Court ordered that all
applications targeting Tariff 22.A be heard together
and that the application targeting the rest of
Tariff 22 be heard immediately thereafter by the
same panel.

SOCAN Tariff 24 (Ringtones) — 2003-2005

On September 18, 2008, the Supreme Court

of Canada dismissed with cost the application
for leave to appeal of the Canadian Wireless
Telecommunications Association from the judgment
of the Federal Court of Appeal dated January 9,
2008, that dismissed the Association’s application
for judicial review of the Board’s decision of
August 18, 2006 certifying SOCAN Tariff 24
(Ringtones).
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Agreements Filed with
the Board

users of copyrights can agree on the royalties

and related terms of licences for the use of
a society’s repertoire. Filing an agreement with
the Board pursuant to section 70.5 of the Act
within 15 days of its conclusion, shields the parties
from prosecutions pursuant to section 45 of the
Competition Act. The same provision grants the
Commissioner of Competition appointed under
the Competition Act access to those agreements.
In turn, where the Commissioner considers
that such an agreement is contrary to the public
interest, he may request the Board to examine it.
The Board then sets the royalties payable under
the agreement, as well as the related terms and
conditions.

P ursuant to the Act, collective societies and

During the fiscal year, 596 agreements were filed
with the Board.

Access Copyright, The Canadian Copyright
Licensing Agency, which licenses reproduction
rights such as digitization and photocopy, on
behalf of writers, publishers and other creators,
filed 334 agreements granting educational insti-
tutions, language schools, non-profit associations,
copy shops and others a licence to photocopy
works in its repertoire.

The Société québécoise de gestion collective des droits
de reproduction (COPIBEC) filed 257 agreements.
COPIBEC is the collective society which autho-
rizes in Quebec the reproduction of works from
Quebec, Canadian (through a bilateral agreement
with Access Copyright) and foreign rights holders.
The agreements filed in 2008-2009 concerned
educational institutions, municipalities, municipal
libraries and other users.

Access Copyright and COPIBEC have also filed
two agreements they jointly entered into with the
Bank of Canada and with Organon Canada Inc.

The Audio-Video Licensing Agency (AVLA), a
copyright collective that administers the copyright
in some master and music video recordings, filed
one agreement.

Finally, the Canadian Broadcasters Rights Agency
(CBRA) filed two agreements it entered into with
the provinces of British Columbia and Ontario
for media monitoring. CBRA represents various
Canadian private broadcasters who create and
own radio and television news and current affairs
programs and communication signals.
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